
While this article refers to materials / images in the Library of Congress, it would seem they are good best 

practices for deciding on the publication of images in the public realm. 

 

http://www.loc.gov/rr/print/195_copr.html 

 

 Could your use be considered “fair use”? 

 How “commercial” is your use? 

 Privacy and publicity rights 

 Could your use be considered “fair use”? Section 107 of the U.S. Copyright law contains a list of the various 
purposes for which the reproduction of a particular work may be considered “fair,” such as criticism, comment, 
news reporting, teaching, scholarship, and research. (Copyright fact sheet on fair use, 
http://www.copyright.gov/fls/fl102.html) 
 
Example: A teacher who wants to obtain a copy of the photograph “Masterpieces of Art building, New York 
World's Fair, 1939-1940 “ (LC-USZ62-117149) to show her architectural history class decides that her intended 
use is ok under the Fair Use fact clause.  

 How “commercial” is your use? In general, the more money you make the more at risk you are. One of the rights 
accorded to the owner of copyright is the right to reproduce or to authorize others to reproduce the work in copies 
and thereby benefit economically. If your product will generate a lot of income, the rights holder has lost that 
income. If the expected profit is low, rights holder’s loss is low.  

Example:  
An advertiser wants to use the “Masterpieces of Art building, New York World's Fair, 1939-1940 (LC-USZ62-
117149) on a t-shirt decides not to take the risk of using the image, given that his use is commercial and reliant 
upon the one image. A scholar who wants to use the same image for a scholarly book on World’s Fairs decides to 
take the risk of using the image, since his use is not commercial and the image is one of many in the book. 

 If you are using an image for advertising, will make money by using an image of a well-known person, or using an 
image in a way that may misrepresent or embarrass a living person, you need to consider privacy and publicity 
rights.  

o Privacy rights protect living people from unauthorized use of their image that is intrusive or 
embarrassing. As John and Barbara Schultz point out that: “Photographs of private persons, who are not 
celebrities or public figures, can be published without their consent only in an editorial context. Even 
editorial use is perilous, however, if any individual who is depicted is held libeled, held up to ridicule, or 
misrepresented." Picture Research: A Practical Guide, by John Schultz and Barbara Schultz (N.Y.: Van 
Nostrand, 1991), p. 226. [call number: TR147.S38 1991 P&P] 

o Publicity rights protects a person’s right to benefit from the commercial value connected with an 
individual’s name, image, or voice. John and Barbara Schultz point out that: " Not all well-known people 
have a right of publicity, since not all of them profit from the commercialization of their celebrity. 
Politicians, for instance, do not ordinarily require payment for the use of their images, although they are 
public figures ... As a rule, the right to publicity is enforced for commercial reproduction of the name or 
likeness of a celebrity, under the conditions outlined. The editorial use of a photograph of a celebrity, so 
long as it does not violate other laws concerning libel or slander, requires only the release of the holder of 
the copyright in the photograph." Picture Research: A Practical Guide, by John Schultz and Barbara 
Schultz (N.Y.: Van Nostrand, 1991), p. 225-6. [call number: TR147.S38 1991 P&P]  

o More information on privacy and publicity rights is available in the Library of Congress online “Legal” 
notice at http://www.loc.gov/homepage/legal.html#privacy_publicity  
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